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Recommendation

In line with the European Democracy Action Plan,' recognise the role of academics in combatting
disinformation and misinformation including by ensuring that they are protected by any legislative
proposal designed to combat strategic lawsuits against public participation (SLAPPs).

Impact of SLAPPs on academics & academic freedom

The status of academic freedom is worsening in some parts of Europe and the world. In 2021 the
Scholars at Risk (SAR) network documented 332 attacks on higher education communities in 65
countries and territories.” The 2022 release of the global Academic Freedom Index (AFI) reveals that
almost two in five people worldwide live in countries where academic freedom has suffered a
‘significant decline’ during the past ten years.? The study shows the decline appears to have accelerated
in Western Europe,* and pointedly highlights Poland, Hungary and Turkey as countries indicative of
‘substantial, statistically significant decreasing cases of academic freedom’.”

Threats to academic freedom manifest through a wide range of conduct, from violent or coercive attacks
on scholars, to administrative actions or legal coercion.® Legal coercion can take many forms, including
strategic litigation against public participation (‘SLAPPs’). SLAPPs are utilised to target academic
conduct or expression directly, or to intimidate or harass members of the higher education community.
Such actions are of particular concern where they are brought by State actors, their proxies, as well as
commercial stakeholders, who can marshal extensive resources to overwhelm and even bankrupt private
civil defendants including academics, rendering the suit itself—regardless of the outcome—an effective
tool to silence critics, and to control information.

While the number of SLAPP cases on public record in connection with scholars is not extensive,
numbers of cases are on the rise, as demonstrated in a recent study by CASE (Coalition Against SLAPPs
in Europe. Looking to other jurisdictions, such as the US, Canada (the targeting of academic librarians’),
and Australia, SLAPPs against scholars are prevalent. We can also see their use in EU candidate
countries such as Turkey. Moreover the monitoring of attacks on academic freedom within the EU is
not systematic, and therefore the opportunity to comprehensively document these cases is limited.

"European Democracy Action Plan para. 3.2, available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=COM%3A2020%3A790%3 AFIN&qid=1607079662423

2 Free to Think 2021, Scholars at Risk Network, available at: https://www.scholarsatrisk.org/resources/free-to-think-2021.

* Academic Freedom Index Update 2022, available here: https://www.pol.phil.fau.de/files/2022/03/afi-update-2022.pdf. See Times Higher
education, ‘Two in five live under ‘significant decline’ in academic freedom’, Ben Upton, (March 3, 2022),
https://www.timeshighereducation.com/news/two-five-live-under-significant-decline-academic-freedom

4 Academic Freedom Index Update 2022, pg 3, available at https://www.pol.phil.fau.de/files/2022/03/afi-update-2022.pdf

5 Academic Freedom Index Update 2022, pg 6-7, available at https://www.pol.phil.fau.de/files/2022/03/afi-update-2022.pdf

¢ Scholars at Risk submission to Report to the UN Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion
and Expression (2020), available here:
https://www.ohchr.org/Documents/Issues/Opinion/Submissions/NGOs/Scholars_at Risk submission.pdf

7 Kandiuk, M. and Sonne de Torrens, H.M. (2015), "Librarians in a Litigious Age and the Attack on Academic Freedom", Current Issues in
Libraries, Information Science and Related Fields (Advances in Librarianship, Vol. 39), Emerald Group Publishing Limited, Bingley, pp. 3-

45., available online here: https:/tspace.library.utoronto.ca/bitstream/1807/98060/1/2015-Kandiuk-Sonne-
Librarians_in_a Litigation Age.pdf
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Additionally, there are reported incidents of scholars receiving threatening legal letters that do not
proceed to litigation but meet the intended objective of silencing the scholar.?

Academics have both a right and an obligation to express themselves within their areas of expertise,
and in this way, contribute to public discourse.” The Bonn Declaration on Scientific Freedom
encourages and supports “research organisations in their efforts to communicate scientific processes
and results and to engage with society in order to suppress the distortion of facts and disinformation
campaigns.”'? In a recent report by the All European Academies (ALLEA) on how to tackle science
disinformation (‘information that is known to be false, but that is deliberately planted and disseminated
nevertheless’'") one of the key recommendations is for serious engagement of scientists with the public
when exercising or communicating research. However, if doing so might expose them to meritless
legal, and oftentimes repeated harassment, academics may be discouraged and perhaps even prevented
from engaging in public discourse. Members of the public should have access to information about
essential questions. As a society, we need to actively support those engaged in the production of
knowledge and its dissemination, to ensure that the democratic debate can happen on an informed basis.
The COVID-19 crisis made the need for academics to communicate evidence-based research and
analysis all the more apparent.

SLAPPs may force scholars to disengage from public discourse by refraining from publishing (news
articles, blogs, twitter) or speaking on a topic in a public forum (tv and radio interviews/debates,
conferences etc), thereby limiting the distribution of new knowledge and ideas. This may allow certain
narratives to go unchallenged, and past narratives, particularly ones concerning historic events, are at
risk of being rewritten to align with ideology. SLAPPs may serve to discourage the pursuit of a
particular type of research, encouraging self-censorship, both in respect of the targeted party but also
others so engaged in that field of study. This may result in a more cautious approach to the type of work
pursued, or avoid a particular topic altogether, ultimately serving to deprive the public of evidence-
based research. SLAPPs purposefully tie parties into time-consuming and resource-exhausting
litigation serving to distract scholars from their work but may also hamper their ability to attract grants
to support the continuation of that work. SLAPPs also hold significant potential to damage reputations.

Objective of including academics in any legislative proposal designed to combat SLAPPs

The European Democracy Action Plan recognises that to empower citizens to make informed decisions
the EU must ensure that academic freedom in higher education institutions is at the “core of all higher
education policies developed at EU-level”.!? For academic freedom to truly be at the core of these
policies, the EU must support practical measures to protect it, and those members of the academic
community who practice it. Legal intimidation that forces academics to retract critical publications or
avoid publishing altogether is a direct violation of academic freedom. If scholars are to be encouraged
and indeed expected to speak out in public forums, then they must be afforded real protection from
vexatious, abusive and meritless legal suits. Robust anti-SLAPP measures will also combat the chilling
effect of threats of legal action.

The inclusion of academics in anti-SLAPP measures would serve to publicly highlight the crucial role
of scholars in combatting disinformation and misinformation. It would send a powerful message that

81n 2019, Sarah Spiekermann, head of the Institute for Business Informatics and Digital Society at the Vienna University of Economics and
Business and an expert in digital ethics, recounted her experience of receiving a cease-and-desist declaration following her criticism of the
data collection practices of the Austrian Post (postal service), who threatened her with court action if she did not comply. See ‘University
professors without media law help’ (2019), available here https://wien.orf.at/stories/3010984/

® According to the Rome Ministerial Communique- Annex 1, Statement on Academic Freedom. 2020, academic freedom “designates the
freedom of the academic community - including academic staff and students — in respect of research, teaching and learning and, more broadly,
the dissemination of research and teaching outcomes both within and outside the higher education sector. In essence the concept ensures that
the academic community may engage in research, teaching, learning and communication in society without fear of reprisal|”.

19 Bonn Declaration on Freedom of Scientific Research, 2020, available here:
https://www.ria.ie/sites/default/files/bonn_declaration_on_freedom_of scientific_research.pdf

" ALLEA, ‘Fact or Fake? Tackling Science disinformation’ (2021), pg 3 available here: https:/allea.org/wp-content/uploads/2021/04/Fact-
or-Fake-Discussion-Paper.pdf

12 European Democracy Action Plan para 4.3.
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the EU understands and seeks to actively protect those that use their voice to both create and share
evidence-based knowledge. It would also demonstrate that the EU fully recognises the interdependence
of academic freedom, human rights, democracy and the rule of law, which would work to reinforce the
role of higher education communities in safeguarding those values."

About Scholars at Risk Europe

Scholars at Risk Europe is the European office of the global Scholars at Risk network. Scholars at Risk
was founded in 2000 and is an international network of over 550 higher education institutions in 42
countries working to protect threatened scholars and to promote academic freedom. SAR’s European
office, hosted by Maynooth University, Ireland, supports and coordinates the activities of 13 Scholars
at Risk sections and 10 partner networks across Europe to strengthen our collective voice at the
European level and contribute to informed policymaking for the greater protection of scholars and
increased respect for academic freedom worldwide. SAR Europe coordinates Inspireurope, an EU-
funded, 10-partner initiative to support researchers at risk. SAR Europe also works to expand,
coordinate, and support advocacy in Europe to promote academic freedom, including convening the
European Coordinating Committee for Academic Freedom Advocacy. SAR Europe was granted
Observer Status with the Council of Europe Steering Committee for Education (CDEDU) in 2021. SAR
Europe is a member of the Coalition Against SLAPPs in Europe.

Contact Information

SAR Europe is ready to provide additional background information or context as helpful, or to assist in
identifying relevant stakeholders to include in any related consultations on this topic. Please contact
Denise Roche, Advocacy Manager, at denise.roche@mu.ie with any questions.

Related Resources

- 2021, Free to Think 2021, Report of SAR Academic Freedom Monitoring Project (including
especially pps. 13-16 discussing academic freedom and its protection under international law).

- 2021, Katrin Kinzelbach, Janika Spannagel & Robert Quinn, Free Universities; Putting the
Academic Freedom Index Into Action, and the subsequent 2022 release

- 2021, Input to the Neighbourhood, Development and International Cooperation Instrument
(NDICI) programming for human rights and democracy 2021-2024, SAR Europe

- 2020, UN Special Rapporteur for Freedom of Opinion and Expression:_Report on Academic

Freedom

- 2020, Council of Europe Report Recommendation Resolution & Reply on Threats to Academic
Freedom and Autonomy of Higher Education Institutions in Europe

- 2020, Rome Ministerial Communique- Annex 1, Statement on Academic Freedom, 2020

- 2020, Bonn Declaration on Freedom of Scientific Research, 2020, as supported by the 2021 SFIC
Opinion

- 2020, Promoting Higher Education Values: A Guide for Discussion, Scholars at Risk

- 2019, Obstacles to Excellence: Academic Freedom & China’s Quest for World-Class Universities,
Scholars at Risk

13 Academic freedom commitments are outlined in the European Commission’s European Strategy for Universities which was accompanied
by a proposal for a Council Recommendation, (January 2022), the European Commission toolkit to help mitigate foreign interference in
research and innovation, (January, 2022) and the European Research Area (ERA) Policy Agenda 2022-2024 (November, 2021). Horizon
Europe Programme (which runs from 2021 to 2027) established by Regulation (EU) 2021/695 of the European Parliament and of the Council
explicitly states that in ‘order to guarantee scientific excellence, and in line with Article 13 of the Charter, the Programme should promote the
respect of academic freedom in all countries benefiting from its funds’ (see para. 72). Similarly, according to Regulation 2021/817 establishing
Erasmus+, it should be ensured that academic freedom is respected by the countries receiving funds under the Programme, in line with Article
13 of the Charter of Fundamental Rights (see para. 64).
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- 2014, Robert Quinn & Jesse Levine, Intellectual-HRDs and claims for academic freedom under
human rights law, The International Journal of Human Rights, 18:7-8, 898-920
- Monitoring: Academic Freedom Index & SAR’s Academic Freedom Monitoring Project
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